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I.
STATEMENT OF THE CASE
A.

NATURE OF THE CASE

This is an appeal from the district court's decision upholding the Idaho Transportation
Department's ("Department") administrative license suspension of Petitioner-Appellant Linda
Lee Hubbard's ("Hubbard") driving privileges following her arrest for driving under the
influence and her failure of evidentiary testing.

B.

COURSE OF PROCEEDINGS BELOW

Hubbard's driver's license was suspended after she was stopped for failing to dim bright
headlights and was arrested by Trooper Wright on September 6, 2010. Hubbard requested a hearing
as to the administrative license suspension which was held on October 26, 2010, by hearing officer
,.

Eric Moody.

(R. 4).

At the hearing, Hubbard argued that on August 27, 2010, Exhibit 2

(evidentiary test results) shows that the testing instrument was out of range because the calibration
check read 0.042. (R. 5). In addition, Hubbard stated that on August 27, 20 I0, Exhibit A (solution
logs) "only shows calibrations at 0.08 and not the 0.042 calibration." (R. 5). Further, Hubbard
noted that "[t]he last calibration prior to Hubbard's breath test was the 0.042" and on September 9,
2010, there was a calibration check with a result of 0.090. (R. 5). As a result, Hubbard argued that
"Exhibit 2 and A provide two calibrations outside the tolerance range ... [t]he calibrations show the
Lifeloc FC20 was not functioning properly, the results were unreliable, and should have been taken
out of service. Trooper Wright not indicating the .042 on the instrument operations log is not within
It

SOPs requirements." (R. 5).
The hearing officer issued Findings of Facts and Conclusions of Law and Order on October
28, 2010, upholding Hubbard's driver's license suspension. (R. 4-13). The hearing officer found
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that the testing instrument "completed a valid performance verification check on September 06,
2010" which "approved the instrument for evidentiary testing in accordance with ISP Forensic
Services SOP Section 5.1.3." (R. 7). That section pem1its "a perfonnance verification check within
24 hours (prior to or before) of [sic] an evidentiary breath test." (R. 7). The hearing officer further
found that "[a]lthough Exhibit 2 demonstrates prior performance verification at .042 that was not
included in Exhibit A, upon review of ISP Forensic Services SOP Section 5.1, unlike 0.20
performance verification, 0.080 performance verifications are not required to be indicated on an
instrument operations log." (R 8). In addition, he stated that Section 5.1.5 permits "up to three
additional performance verifications" if one is not within the simulator solution range. (R 8). The
hearing officer noted that:
Exhibit A demonstrates valid performance verification at 02:24 and
02:27 on September 27, 20101, the same day when the 0.042
performance verification occurred. E?(hibit 2 demonstrates the
Lifcloc FC20's clock was used to obtain the 0.042 result. The
record is devoid of what method was used to times [sic] Exhibit 2's
verification checks on September 27, 2010. [Petitioner] did not
present any proof that the time indicated in Exhibit 2 and A were or
were not synchronized. Hubbard did not adequately provide proof
pursuant to Idaho Code § 18-8002A(7) that the 0.042 perfomrnnce
verification was the last check prior to [Petitioner's J breath test.
(R. 8).
The hearing officer also noted that simulator solution lot number 09802, which is the same
lot number used on September 6, 2010, "has a target value of .083 with a range of 0.075 to 0.091"
and that "[a]lthough it is unknown what simulator solution lot number was used to perform the
September 09, 2010, performance verification checks, Hubbard has not provided any proof that the
I

September 09, 2010, perforthance verification checks were not within a simulator solution's target

1

It is presumed that the hearing officer meant to use the date August
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20 I 0, instead of September 27, 20 I 0.

value range."

(R. 8).

Consequently, the hearing officer found that the testing instrument was

functioning properly. (R. 8).
Hubbard filed a Motion for Reconsideration on November 1, 20 I 0. The hearing officer
issued an Order on November 17, 2010, affirming the Findings of Fact and Conclusions of Law and
Order.
On December 8, 20 I 0, Hubbard filed a Petition for Judicial Review. (R. 1-3). On May 31,
2011, the district court entered a Memorandum Decision upholding the suspension. (R. 85-92).
Hubbard filed a Notice of Appeal on July 8, 201 I. (R. 93-95).

C.

STATEMENTOFFACTS

On September 6, 20 I 0, at approximately 12:38 a.m., Trooper Wright stopped a blue
Chevrolet van for failing to dim bright headlights. Trooper Wright could smell the strong odor of an
alcoholic beverage coming from the vehicle and noticeq that Hubbard's eyes were glassy. Trooper
Wright also noticed that Hubbard's speech was slurred. Trooper Wright asked Hubbard to exit the
vehicle to perfom1 the standardized field sobriety tests. Hubbard admitted to consuming alcohol
prior to driving and failed the standardized field sobriety tests. Trooper Wright arrested Hubbard for
driving under the influence and played the ALS advisory. Trooper Wright observed Hubbard for
fifteen minutes after which Hubbard submitted breath samples of .113 and . I 09. (R. 20). During an
impound and inventory of Hubbard's van, Trooper Wright found a plastic bag on the passenger side
floorboard under a black purse containing marijuana. Hubbard was transported and booked into the
Valley County Jail for driving under the influence of alcohol, drugs, or any other intoxicating
I

substances (2

nd

offense) and {or possession of a control led substance.
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D.

STANDARD OF REVIEW

In reviewing the discretionary decision of a lower court, the appellate court must review
the lower court's decision for an abuse of discretion. In its review, the appellate court must
determine: "(]) whether the lower court correctly perceived the issue as one of discretion; (2)
whether the lower court acted within the boundaries of such discretion and consistently with any
legal standards applicable to the specific choices before it; and (3) whether the court reached its
decision by an exercise of reason." Sun Valley Shopping Ctr., Inc. v. Idaho Power Co., I 19
Idaho 87, 94, 803 P.2d 993, 1000 (1991). If these factors are met, the lower court's decision
shciurd be upheld.

II.

ISSUE PRESENTED ON APPEAL
Whether the district court exercised sound judicial discretion in upholding the hearing
officer's decision affirn1ing Hubbard's driver's license suspension.

Ill.
ARGUMENT
The issues properly before a hearing officer in a given case are found in Idaho Code

§ l 8-8002A(7):
1.

Whether the peace officer had legal cause to stop the person;

2.

Whether the officer had legal cause to believe the person had been driving under

the influence;
I:'

3.

Whether the'" test results showed an alcohol concentration in violation of Idaho

Code §§ 18-8004, l 8-8004C or 18-8006;
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4.

Whether the test results for alcohol concentration were conducted in accordance with

..
the requirements of Idaho Code § 18-8004(4) or whether the testing equipment was functioning
properly when the test was administered; or
5.

Whether the person was informed of the consequences of submitting to an

evidentiary test.
In all cases, the burden of proof is on the person requesting the hearing to a
preponderance of the evidence standard.

Indeed, the statute directs the hearing officer not to

vacate the suspension unless one of the five aforementioned findings occurs.

Idaho Code

§ l 8-'8002A(7).
Hubbard argues that the instrument operation log in this case "indicates wide fluctuation
m performance verifications over the months preceding her evidentiary test."

(Brief of

Petitioner/Appellant, p. 8). Hubbard points out thatJhe Lifeloc printout (attached to Brief of
Petitioner/Appellant as Exhibit 2), demonstrates that the performance verification prior to her
breath test was done on August 27, 2010, with results of .042, which Hubbard claims is outside
the target range. ld. Hubbard also notes that Trooper Wright only logged "the two valid results"
when he actually obtained three results. ld. Hubbard claims that "[f]ailing to log the invalid
result is contrary to ISP standard operating procedure, and specifically contrary to the
requirements set forth in the Reference Manual at pages 6 and 27." id. As a result, Hubbard
claims that the testing instrument should have been "taken out of service for repair" after the
.042 value was obtained on August 27, 2010. ld. at p. 9. Hubbard also claims that "additional
(

performance verifications /§hould have been run by Trooper Wright prior to testing the
Petitioner, so that two valid results in sequence were obtained prior to her test." Id. (emphasis in
original).
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Idaho Code§ 18-8004(4) provides that tests to determine alcohol concentration of
blood, urine or breath must be performed in facilities or by methods app,roved by
the Idaho State Police and in compliance with standards set by the State
Police ... Noncompliance with these procedures is one of the grounds for vacating
an administrative license suspension under J.C. § 18-8002A(7)(d).

Mahurin v. State of Idaho, Dep 't of Transp., 140 Idaho 656, 658-59, 99 P.3d 125, 127-28
(Ct.App. 2004). Pursuant to the authority set forth in Idaho Code § 18-8004(4) and IDAPA
11.03.01 .014.03, the Idaho State Police issued the Idaho Breath Alcohol Standard Operating
Procedure ("SOP") as well as operating manuals for the testing equipment.

Courts are

"empowered to take judicial notice of these rules and regulations" and they are "admissible in
any proceeding in this state without the necessity of producing a witness to establish the
reliability of the testing procedure for examination." State v. Howell, 122 Idaho 209, 213, 832
P.2d 1144, 1148 (Ct.App. 1992). In light of the above, compliance with the SOPs and training
manuals for breath testing equipment demonstrate~ that the breath test was conducted in
accordance with IDAHO CODE§ 18-8002A(7)(d).
With respect to the Lifeloc FC20 breath testing instrument, the SOPs state that a
performance verification "must be performed within 24 hours, before or after an evidentiary test
to be approved for evidentiary use .... " SOP, 5.13. In addition, as found by the hearing officer,
there is no requirement that the officer conducting the breath test log "invalid results."
Hubbard's argument that the .042 performance verification was the last valid simulator
solution check and should have resulted in the instrument being taken out of service for repair or
additional performance verifications is not supported by the SOPs. In fact, the SOPs state that:
I

Due to external faciors ... the initial performance verification may not be within
the acceptable range, therefore the performance verification may be repeated until
a pair of satisfactory results are obtained. However, if results after a total of three
test series for any solution (equivalent to six tests) are still unsatisfactory, contact
the appropriate ISPFS Laboratory. The instrument should not be used for
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evidentiary testing until the problem is corrected and performance verification
results are within the acceptable range.
SOP 5.1.5. The SOPs do not require that an instrument be taken out of service because one
performance verification was outside of the acceptable range.
Finally, Hubbard claims that her "evidentiary test was administered on an instrument that
had failed the performance verification immediately prior with a .042 result and fluctuated to the
high range of a .090 result with a known target of .080 for the verification three days following."
(Brief of Petitioner/Appellant, p. 10). As a result, she states that the instrument should have been
taken out of service for failing the performance verification. As stated above, the SOPs do not
require the instrument be taken out of service for failing one performance verification with a
result of .042. ln addition, on September 6, 2010, less than one (1) hour after Hubbard's breath
test, a perfonnance verification was completed with results of .081/.081 which is well within the
acceptable range of"+/- I0% of the performance verification solution target value." SOP 5.1.5.
This performance verification was also well within twenty-four hours before or after the breath
test as required by the SOPs.

SOP 5.1.3.

The fact that performance verifications were

completed on August 27, 2010, with results of .042 and on September 9, 2010, with results of
.090/.089 has nothing to do with Hubbard's breath test and certainly does not invalidate her test.
Neither of those performance verifications was performed within twenty-four hours of
Hubbard's breath test and are irrelevant for purposes of analyzing whether her test was accurate.
Also, as stated in the hearing officer's Findings of Fact and Conclusions of Law and
Order, "[a]ccording to fSP Forensic Services web site, simulator solution lot number 09802 (the
!

ft

r

same lot number used on September 6, 2010) has a target value of .083 with a range of 0.075 to
0.091." (R. 024). As the hearing officer stated, it is not clear exactly which simulator solution
lot number was used on September 9, 2010, but Hubbard "has not provided any proof that the
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September 09, 2010, performance verification checks were not within a simulator solution's
target value range." (R. 024 ).

..

Regardless, Trooper Wright fol lowed the requirements of the

SOPs by conducting a performance verification within twenty-four hours of Hubbard's breath
test. Consequently, Hubbard's argument regarding the inaccuracy of her breath test is incorrect.

IV.

CONCLUSION
It is respectfully submitted that the decision of the district court affirming the
Department's suspension of Hubbard's driver's license should be upheld.
st

Dated this 21 day of October, 2011.

MICHAEL KANE & ASSOCIATES, PLLC

BY:

.~/Yuz/~<~ ;::;·~
MICHAEL J. KANE
Attorneys for Respondent

,,I
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 21 st day of October, 2011, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following:
Michael G. Pierce
Attorney at Law
P. 0. Box 1019
Cascade, ID 83611
[Facsimile: #(208) 382-3783]

- - - U.S. Mail

- - - Hand Delivery

_ _ _ Overnight Mail
Facsimile

MICHAEL J. KANE
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